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INTRODUCTION
The impact of the Innocence Movement on the criminal justice system has been profound, bringing into sharp relief gross injustices that previously had been all too easy to downplay or ignore.
1 Twice a week on average, an innocent person is set free, often after spending decades in prison.
2 These exonerations are extensively covered by the media, searing into the national consciousness powerful images of the prisoner's emotional reaction at the moment of freedom and an equally powerful narrative of the long road from hopeless, unmitigated suffering to sudden and complete redemption. 3 The Innocence Movement-the law school clinics, non-profit organizations, religious institutions, and individual lawyers dedicated to the work of overturning wrongful convictions-has challenged the conventional wisdom underlying the basic tenets of our criminal justice and prosecutors sometimes fail to play by the rules, 7 that defense attorneys sometimes fall down on the job, 8 and that, as a result, jurors reach the wrong conclusions. Between 1989 and 2015, more than 1,600 men and women were exonerated following years-often decades-of imprisonment for wrongful convictions. 9 And those are just the documented cases. In all likelihood, there are many more. 10 It is not possible to absorb these facts without second-guessing the accuracy and fairness of the justice meted out in courtrooms across the United States. Gross miscarriages of justice occur, and they occur with some frequency. 11 Because of the Innocence Movement, the frequency of wrongful convictions is now public knowledge, 12 and important reforms 7 NAT'L REGISTRY, 1600 EXONERATIONS, supra note 5, at 11 (noting that forty-five percent of exonerations from 1989 to May 18, 2015 involved official misconduct). This number includes the case of Michael Morton, an innocent man who spent twenty-five years in prison for the murder of his wife due in large part to gross misconduct by prosecutor Ken 9 NAT'L REGISTRY, 1600 EXONERATIONS, supra note 5, at 4. 10 There is no way to know with any certainty how many wrongfully convicted men and women remain in prison today, but most scholars who study the issue believe that the known exonerees are only "the tip of the iceberg," freed through a combination of luck, persistence, good lawyering, and often DNA or forensic evidence. See (2012) , http://apps.americanbar.org/litigation/committees/insurance/articles/ janfeb2012-trigger-of-insurance.html ("By some estimates, the rate of exonerations has been designed to make the number vanishingly rare have been enacted. 13 Many are heralded and relatively non-controversial, such as the passage of laws designed to ease the burden on inmates seeking DNA testing, 14 the decision by some police departments to reform the way that line-ups and photo spread identifications are conducted to ensure greater accuracy, 15 and the establishment of post-conviction integrity units within prosecutors' offices rapidly increasing [.] 28, 2012) , https://www.washingtonpost.com/national/ louisiana-death-row-inmate-damon-thibodeaux-is-exonerated-with-dna-evidence/2012/09/ 28/26e30012-0997-11e2-afff-d6c7f20a83bf_story.html; Peter Dujardin, A Closer Look at Lineups, DAILY PRESS (Feb. 6, 2010), http://articles.dailypress.com/2010-02-06/news/10020 50086_1_wrongful-convictions-innocence-project-arthur-lee-whitfield (discussing need to "revamp" lineups due to the increased numbers of exonerations involving eyewitness misidentification). 13 Fourteen states have adopted eyewitness identification reforms urged by the Innocence Project and the National Institute of Justice. See Eyewitness Misidentification, INNOCENCE PROJECT, http://innocenceproject.org/causes-wrongful-conviction/eyewitness-misidentification (last visited Oct. 10, 2015); see also discussion of conviction integrity units, infra note 16.
14 The First 250 DNA Exonerations: Transforming the Criminal Justice System, INNOCENCE PROJECT, http://www.innocenceproject.org/the-first-250-dna-exonerationstransforming-the-criminal-justice-system/ (last visited June 24, 2016) ("47 states currently provide statutory access to post-conviction DNA testing (Alaska, Massachusetts & Oklahoma do not)."). In 1992, Barry Scheck and Peter Neufeld founded the Innocence Project at the Cardozo School of Law. Our Work, INNOCENCE PROJECT, http://www. innocenceproject.org/about/ (last visited June 24, 2016). The Innocence Project is dedicated to helping convicted prisoners prove their innocence through DNA testing. Id. Scheck and Neufeld's Innocence Project, which inspired the creation of numerous other Innocence Projects in other states, maintains a website that provides details about the causes of wrongful convictions, the personal stories of exonerees, and the legislation pending or enacted to bring reform to the criminal justice system. See id. According to the Innocence Project's website, more than 340 people in the United States have been exonerated by DNA testing, "including 20 who served time on death row." Exonerate the Innocent, INNOCENCE PROJECT, http://www.innocenceproject.org/exonerate/ (last visited June 24, 2016). 15 See Eyewitness Misidentification, supra note 13. Fourteen states have adopted eyewitness identification reforms urged by the Innocence Project and the National Institute of Justice, including: the blind administration of a photo or live line-up so that the officer in charge does not know the identity of the suspect; filler photographs that more closely resemble the suspect; specific instructions to the witness that the perpetrator may not be in the line-up or photo array and the investigation will go forward regardless of whether the witness picks someone; asking the witness to provide a written statement of his or her level of confidence in the identification; recording all of the identification procedures; and sequential presentation of the members of a line-up or the photographs in a photo array so that the witness views them one by one and has no opportunity to make a relative comparison (i.e., that person looks the most like the suspect out of all the options). Id. to reexamine old cases in which there is some doubt about a defendant's guilt. 16 There is a new reform, also propelled by the Innocence Movement, about which little is known, and which may have complex, real-world repercussions that have yet to be fully explored: the addition of an "Innocence Standard" to the American Bar Association's code of ethics for criminal defense attorneys. 17 The code, known as the Defense Function Standards, exhorts defense attorneys to abide by the highest ethical standards in the defense of their clients. 18 While the American Bar Association's Defense Function 16 NAT'L REGISTRY, 2014 EXONERATIONS, supra note 1, at 1. There has been a rise in Conviction Integrity Units (CIUs), with 15 CIUs in 2014 compared to 9 in 2013, 7 in 2012, and 5 in 2011. See id. at 6. CIUs are "long-term operations" run by prosecutors "that work to prevent, to identify and to remedy false convictions. " Id.; The new Innocence Standard, formally adopted in February of 2015, imposes an affirmative obligation on defense counsel "to act" upon learning of evidence that creates a "reasonable likelihood" that a former client may have been "wrongfully convicted or sentenced or was actually innocent." 20 "aspirational," and descriptive of "best practices," rather than having the force of law, "[t]hey may be relevant in judicial evaluation of constitutional claims regarding the right to counsel," and are "intended to address the performance of criminal defense counsel in all stages of their professional work"). 19 Martin Marcus, In so doing, it offers a vision of what it means to be a criminal defense lawyer that is a stark departure from traditional practice. In this new paradigm, defense counsel is an advocate with an ethical obligation to the truth, whose ongoing responsibilities to uncover and present that truth have no clear boundaries or end point. 21 While the Innocence Standard has the laudable aim of exposing and correcting wrongful convictions, it also has the potential to create an ethical thicket for counsel, destabilizing the relationship between counsel and her current clients while imposing a heavy burden on an already understaffed and overworked defense bar.
The Innocence Standard mirrors the ethical obligations already imposed on prosecutors, 22 establishing parity between the two sides in this realm. Yet, prosecutors and defense attorneys play fundamentally different roles in our adversarial system. Prosecutors are ministers of justice who serve the truth at all costs, even if it means undermining an ongoing prosecution or seeking to vacate an old conviction. Defense counsel, on the other hand, must do everything possible within the bounds of the law to zealously represent their current clients, with no obligation to the truth or any duty to act affirmatively on behalf of someone they no longer represent. By expanding defense counsel's obligations to bring them more in line with those of prosecutors, the Innocence Standard may have blurred a line that should be drawn plainly in the sand.
Part I of this Article sets forth the parameters of the criminal defense attorney-client relationship as it has been traditionally defined, and discusses the ways the new Innocence Standard alters that definition. Part II discusses the historical and moral justifications for enacting this change: the emergence of the Innocence Movement, the steady flow of exonerations oneration_scalia_s_embarrassing_question_is.html. In other words, the categorization is misleading in that it implies there is no overlap when the overlap is practically speaking, almost complete. As Keith Findley, the former director of the Wisconsin Innocence Project, has argued: "[T]hese distinctions are largely meaningless in our system of justice . . . there is really only one functional category of 'innocence,' although how innocence is determined can vary depending on context." Keith A. Findley, Defining Innocence, 74 ALB. L. REV. 1157, 1160 (2010/2011). Newly proposed Standard 4-9.4 adheres to Professor Findley's standard by requiring "some duty to act," for ethical purposes, whenever counsel discovers factual or legal evidence pointing to a "reasonable likelihood that a . that point unambiguously to the gross failure of the system to fulfill its "truth-seeking" function, and a recognition, among many prominent practitioners of criminal defense, that a holistic model of representation is crucial to effective representation.
Part III argues that the Innocence Standard, while undeniably wellintentioned, unfortunately fails to address the ethical implications of its "duty to act" imperative. Left unaddressed are three major potential conflicts for counsel. First, how to "act" if the newly discovered information pointing to a former client's innocence may cause harm to a current client, second, how to "act" if the newly discovered evidence went undiscovered due to counsel's own failings during the representation of the former client, and third, how to "act" in the ways the Standard demands while carrying an excessive caseload that makes the competent representation of current clients nearly impossible.
Part IV proposes revisions to the Innocence Standard that address the ethical and practical dilemmas it implicitly raises while acknowledging that these suggestions do not provide a conclusive resolution to the question it poses: can defense counsel serve two masters, her current client and the truth? In this Article, I argue that the answer to that question is no. The Standard must be rewritten to make clear that a "duty to act" on behalf of a former, possibly innocent client is ethical and practicable only when it is consistent with defense counsel's centuries-long established role in the criminal justice system. The truth-seeking function rests with the prosecutor and the court. Placing the same burden upon defense counsel without limitations or precise definitions creates a false equivalency and endorses a model of practice that could threaten to erode the adversarial system, which, however imperfect, is what we rely upon to see that justice is done.
I. THE NEW INNOCENCE STANDARD AND ITS RECONCEPTION OF THE ATTORNEY-CLIENT RELATIONSHIP
This section sets forth the parameters of the attorney-client relationship in the American criminal justice system as it has been understood for centuries, then explains the ways in which the ABA's new Innocence Standard would fundamentally alter those parameters.
A. ESTABLISHED LEGAL AND ETHICAL PARAMETERS GOVERNING THE ATTORNEY-CLIENT RELATIONSHIP IN CRIMINAL CASES
The parameters of the attorney-client relationship in criminal cases are set forth in the Fifth, Sixth, and Fourteenth Amendments to the United States Constitution, which guarantee the accused the rights to due process, counsel, and equal protection of the laws respectively. 23 The Supreme Court has interpreted these rights to mean that any person accused of a felony or a misdemeanor that can result in jail time, a suspended sentence, or probation is entitled to have the effective assistance of counsel 24 at all "critical stage[s] of the [criminal] prosecution" after the filing of formal charges. 25 The guarantee of competent legal representation at trial continues through the disposition of the criminal case, whether by trial or plea.
26
Counsel is also guaranteed on direct appeal if the defendant is convicted.
27
Many defendants, rich and poor, have different attorneys at the trial and appellate stages, creating two separate, clearly demarcated attorney-client 23 U.S. CONST. amends. V, VI, XIV. 24 Strickland v. Washington, 466 U.S. 668, 685-86 (1984) . The Court has held that the Sixth Amendment right to counsel is the right to "effective" counsel, defined as a lawyer whose performance falls within "an objective standard of reasonableness" as measured by "prevailing professional norms." Id. at 688. Reviewing courts must approach every case with the "strong presumption" that counsel's performance was effective. Id. at 689. To prove otherwise, the defendant must show that counsel's performance was deficient and that the defendant was prejudiced by the deficient performance; that is, but for counsel's unprofessional errors, there was a reasonable probability of a different result. Id. at 700. 25 relationships. 28 In non-capital cases, the conclusion of the direct appeal marks the end of the attorney-appellate client relationship for constitutional purposes. 29 Of course, wealthy defendants in all likelihood will retain counsel for further appeals and habeas proceedings. And, a small fraction of indigent, non-capital defendants are fortunate enough to obtain a courtappointed attorney on habeas because the reviewing judge believes that counsel is necessary. 30 Except for the select group of criminal defendants who can afford habeas counsel or are entitled to it because they were sentenced to death, the attorney-client relationship ends with the termination of the criminal case at the trial or appellate level. 31 The defendant's file is closed and sent to storage, and defense counsel files no further pleadings, makes no further court appearances, and collects no further fees-either from the client or the court. Traditionally and for all practical purposes, the formal, advocacydriven relationship is over. Once counsel ceases to act as the defendant's legal representative in that defendant's criminal case, she becomes "former counsel," whose client is now a "former client."
The end of the attorney-client relationship has always been less circumscribed when viewed from an ethical, rather than a constitutional or 28 See Douglas, 372 U.S. at 356. 29 RANDY HERTZ & JAMES S. LIEBMAN, FEDERAL HABEAS CORPUS PRACTICE AND PROCEDURE § 12.2 (6th ed. 2011) ("[A]ppointed counsel is mandatory for all indigent capital prisoners and becomes available even before they file federal habeas corpus petitions when, as normally is the case, they need appointed counsel to assist them in investigating and presenting claims in their petitions. In other cases, however, indigent (i.e., nearly all) federal habeas corpus petitioners commence the proceedings either without legal assistance or with only the aid of a fellow inmate or a volunteer attorney who may be unable to proceed with the case in the absence of reimbursement for costs and time spent on the case." (footnotes omitted)); see also McFarland v. Scott, 512 U.S. 849, 855-56 (1994) . 30 See 28 U.S.C. § 2254(h) (2012) ("[I]n all [habeas] proceedings brought under this section, and any subsequent proceedings on review, the court may appoint counsel for an applicant who is or becomes financially unable to afford counsel, except as provided by a rule promulgated by the Supreme Court pursuant to statutory authority."); see also id. R. 8(c). ("If an evidentiary hearing is warranted, the judge must appoint an attorney to represent a petitioner who qualifies to have counsel appointed under 18 U.S.C. § 3006A [adequate representation of defendants]. The judge must conduct the hearing as soon as practicable after giving the attorneys adequate time to investigate and prepare."). 31 See DEFENSE STANDARDS, supra note 17, § § 4-8.1, 4-9.1, 4-9.2, 4-9.5. For trial counsel, the case terminates after the client has been sentenced, any necessary post-trial motions have been filed and litigated, and counsel has filed a notice of appeal. See id. § § 4-8.1(b), 4-9.1(b), (c). For appellate counsel, representation generally continues "through all stages of a direct appeal, including review in the United States Supreme Court." Id. § 4-9.2(h); see also id. § 4-9.5(a). action-driven, perspective. The duties of loyalty and confidentiality, for example, have long been understood to outlast not simply the life of the case, but the life of the client and the attorney. 32 But other than the rote obligations to file a notice of appeal and return the client's files and property, counsel's post-case duties are passive, fulfilled by simply saying and doing nothing. 34 The new standard tasks defense counsel with an ethical obligation without precedent or constitutional mooring: to affirmatively act to safeguard the rights of a former client in any criminal case-even if that case had been closed for years, if not decades earlier.
35
The full text of the ABA's Innocence Standard states:
(a) When defense counsel becomes aware of credible and material evidence or law creating a reasonable likelihood that a client or former client was wrongfully convicted or sentenced or was actually innocent, counsel has some duty to act. This duty applies even after counsel's representation is ended. Counsel must consider, and act in accordance with, duties of confidentiality. If such a former client currently has counsel, former counsel may discharge the duty by alerting the client's current counsel.
(b) If such newly discovered evidence or law (whether due to a change in the law or not) relevant to the validity of the client's conviction or sentence, or evidence or law tending to show actual innocence of the client, comes to the attention of the client's current defense counsel at any time after conviction, counsel should promptly: 33 See MODEL RULES, supra note 22, R. 1.9 cmt. 1 (clarifying that the duty of confidentiality outlasts the representation); id. at R. 1.9(c)(2) (explaining the duty to avoid conflicts of interest between current and former clients by not revealing information relating to a former client's representation "except as these Rules would permit or require"). 34 See DEFENSE STANDARDS, supra note 17, Table of Contents. 35 Id. § 4-9.4(a). the client's rights. Counsel should determine whether-and if so, how best-to notify the prosecution and court of such evidence.
C. IMPACT OF THE INNOCENCE STANDARD
The Innocence Standard states that defense counsel has "some duty to act" upon learning "of credible and material evidence or law [which] create[s] a reasonable likelihood that a client or former client was wrongfully convicted or sentenced or was actually innocent . . . . This duty applies even after counsel's representation is ended." 37 The final paragraph instructs counsel or former counsel to learn of any statutes of limitations that might limit the use of the evidence in a post-conviction proceeding and to act to ensure that the deadline does not run before the evidence is brought forward. The Standard also instructs present and former counsel to consider the pros and cons of informing the court and the prosecution. 38 The rule is written broadly to apply to any kind of criminal case: felony or misdemeanor, capital or noncapital.
The Innocence Standard's imperative that a defense attorney "act" on behalf of a former client in these complex and potentially labor-intensive ways is unprecedented. Nowhere else in the American Bar Association's Defense Function Standards or the American Bar Association's Model Code of Professional Conduct is counsel required to do anything on behalf of a former client, other than the rote tasks of filing a notice of appeal, returning the client's property, and providing the case file to the client and 36 DEFENSE STANDARDS, supra note 17, § 4-9.4. As it applies to a current client, the obligations imposed by the new Standard are utterly consistent with defense counsel's preexisting duty of zealous representation. See MODEL RULES, supra note 22, R. 1.3 cmt. 1. Indeed, one could argue that there is no need to spell out explicitly what is implicit, that a competent attorney, upon learning of a current client's possible innocence, would investigate the evidence, advise the client, and determine from there what appropriate actions to take. See id. R. 1.1 cmt. 5. And, at first read, the Innocence Standard's "duty to act" as applied to a former client also seems eminently reasonable, even obvious: why would trial counsel not do everything in her power to advocate on behalf of a former client if she learns of new evidence pointing to that client's innocence or wrongful conviction? See DEFENSE STANDARDS, supra note 17, § 4-9.4. The Innocence Movement has proven that wrongful convictions are a serious problem; making defense counsel part of the solution is one more means of solving it. The ABA can also rightly point to precedent for the new Innocence Standard it has applied to prosecutors since 2008. See MODEL RULES, supra note 22, R.
3.8(g)-(h).
37 DEFENSE STANDARDS, supra note 17, § 4-9.4(a) (emphasis added). 38 See id. § 4-9.4(c) ("Counsel should determine whether-and if so, how best-to notify the prosecution and court of such evidence.").
successor counsel, if requested. 39 Counsel fulfills her unending duty of confidentiality with the ultimate non-action: remaining silent.
But the Innocence Standard demands more than passivity if new evidence emerges indicating the wrongful conviction of a former client. While the Standard says the duty to act can be discharged by informing the former client's current counsel, that exit ramp will rarely be available because the vast majority of post-appeal convicted inmates have no counsel. 40 And although the Standard does not elaborate on what "some duty to act" might involve, if the imperative is exoneration, it logically follows that it would include the same actions the Standard mandates for current counsel: "evaluate," "investigate," and "advise and consult with the [former] client." 41 More specifically, the Innocence Standard obligates both current and former counsel to "determine applicable deadlines for the effective use of such evidence or law, including federal habeas corpus deadlines, and [to] timely act to preserve the client's rights."
42 This undertaking is complex and fraught. The Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA), which governs the litigation of federal habeas petitions, imposes a stringent statute of limitations on prisoners seeking to challenge their convictions through the vehicle of federal habeas. 43 39 Id. § § 4-3.11(c), 4-9.1(c). The ABA's Rules of Professional Conduct, which apply to civil and criminal lawyers alike and which have been adopted by the majority of jurisdictions in the United States, also make no mention of any affirmative duty to act by defense counsel on behalf of a former client, other than the duty to return the client's papers and property. MODEL RULES, supra note 22, R. 41 DEFENSE STANDARDS, supra note 17, § 4-9.4(b). 42 Id. § 4-9.4(c). 43 28 U.S.C. § 2254(d)(1) (2012) ("An application for a writ of habeas corpus on behalf of a person in custody pursuant to the judgment of a State court shall not be granted with respect to any claim that was adjudicated on the merits in State court proceedings unless the adjudication of the claim . . . resulted in a decision that was contrary to, or involved an
The habeas deadline gives rise to a number of challenges that inmates must confront, which include complying with tight filing deadlines and exhausting all federal claims in state court before seeking habeas protection. Satisfying these obligations requires careful strategic thinking and the preparation of complex written pleadings. Compounding that challenge is the fact that non-capital prisoners seeking habeas relief have no right to counsel, and thus must represent themselves in all AEDPA-related proceedings unless they can afford an attorney. 44 The vast majority, however, are indigent and therefore unrepresented. 45 Compliance with the Innocence Standard, therefore, seems to task former counsel with explaining AEDPA's complexities to the former client.
Compliance may require significant self-education for prior counsel. Most state court practitioners have no reason to be familiar with AEDPA, which demands that an inmate file a federal habeas petition no later than one year and ninety days from the date the highest state court denied the direct appeal, or one year from the date that the United States Supreme Court denies certiorari. 46 This deadline may be relatively easy to calculate and apply, and for many former clients, it will have long passed by the time the new evidence surfaces. 47 But the blown deadline does not discharge counsel of her responsibilities of the Standard, because it may be overcome by what is known as the "innocence gateway," an exception that allows a defendant to present an untimely federal claim if it turns on evidence of actual innocence. 48 To comply with the Innocence Standard, defense counsel seems tasked with advising former clients of the innocence gateway exception and explaining how most effectively to litigate pro se so that their untimely claims have a chance of receiving due consideration. Ideally, the previous counsel would also advise former clients to file a request for the appointment of new counsel. Because that motion is so crucial, the previous counsel should also consider helping former clients with the drafting of the motion so that it has a better chance of success.
For the select group of former clients within AEDPA's statute of limitations, the duty to "timely act to preserve the client's rights" will involve an even more complicated series of explanations. AEDPA demands that the timely filed federal petition be: (a) comprehensive-include every cognizable federal constitutional claim 49 -and, (b) exhausted-contain only claims that have been previously evaluated on their merits by the state courts.
50 So-called successive claims-that is, claims in petitions brought after the first petition-are almost certain to be denied as untimely. 51 And unexhausted claims are generally dismissed outright. For these reasons, it is important for the former client to file every viable federal constitutional claim in a single petition. But at least one of those claims will not be exhausted: a claim that involves newly discovered evidence unavailable to the prisoner at an earlier date, which points to his or her innocence or wrongful conviction. 53 If a former client has, in addition to the innocence claim, at least one other claim that the state courts have previously reviewed (and rejected), he or she will have a "mixed petition," which contains some claims that are exhausted and some claims that are not. 54 Therefore, counsel must also advise the former client to seek a stay from the federal district court to go back to state court and exhaust the unexhausted claim or claims. Competently advising the former client involves familiarity with the stay-and-abey doctrine, and the ability to explain to the client how to litigate, pro se, to obtain a stay-and-abey order.
55 Once again, counsel should also advise the client to file a motion for the appointment of counsel and help the client with the drafting of the 53 McQuiggin, 133 S. Ct. at 1928. Evidence of actual innocence is often newly discovered not because it is "new," per se, but because it was withheld due to misconduct by the prosecution or police, false testimony by witnesses, or ineffective assistance of trial counsel, all of which are constitutionally viable grounds for habeas relief. See Bazelon, supra note 20. Thus, evidence of actual innocence is often presented to federal courts through one of these vehicles. Id. The obvious conflict presented by former counsel advising a former client to present an actual innocence claim by arguing that former counsel herself was ineffective is explored in Part III.B, infra. 54 See Rose, 455 U.S. at 518-19 (classifying as "mixed" any federal habeas petition that contained even one unexhausted state claim). 55 The United States Supreme Court has authorized federal district courts confronted with mixed petitions to issue a stay to allow the petitioner to return to state court to exhaust his unexhausted claims if: (1) there is good cause for the failure to exhaust, (2) the claims are potentially meritorious, and (3) there is no evidence of abusive or dilatory tactics. Rhines v. Webber, 544 U.S. 269, 277-78 (2005) (holding that when outright dismissal of petitioner's unexhausted claims would bar petitioner from later bringing them in federal court, district courts may issue a stay-and-abeyance for a reasonable time period until petitioner can exhaust all claims in state court). A further wrinkle would occur for the current counsel if the newly discovered innocence claim is the only claim the former client intends to present to the federal court and thus the entire petition is unexhausted. The Supreme Court has never held that Rhines stays apply to a completely unexhausted petition, but three circuit courts have applied Rhines in that context, and competent counsel should advise a former client to raise this argument. See Hyman v. Keller, 10-6652, 2011 WL 3489092, at *10 (4th Cir. Aug. 10, 2011) (applying Rhines's stay-and-abey procedure where previous state court dismissal of habeas did not address unexhausted claim); Heleva v. Brooks, 581 F.3d 187, 191 (3d Cir. 2009) (finding that Rhines and other Supreme Court precedent allow for "protective" stayand-abey habeas petitions, "even where only unexhausted claims are at issue"); Dolis v. Chambers, 454 F.3d 721, 725 (7th Cir. 2006) (upholding previous order to allow Rhines stay-and-abey procedure for unexhausted habeas petition).
motion.
As this example demonstrates, acting to preserve a past client's federal habeas rights effectively converts former counsel into current counsel, because fulfilling the Standard's mandate essentially re-institutes the original attorney-client relationship. The Standard does not address the potential ethical, legal, practical, and financial difficulties prior counsel might confront in fulfilling these post-representation responsibilities.
The impulse to impose additional ethical obligations upon the defense bar as a way of correcting wrongful convictions is understandable. There is no doubt that the wrongful conviction and incarceration of a criminal defendant is horrific and tragic for that individual and his or her loved ones. It is also undeniable that this kind of blatant injustice is abhorrent and represents the ultimate breakdown in the criminal justice system. What is contentious about the Standard is not its moral imperative but rather the heavy burden it places on defense counsel to "act" in "some" way-both defined and undefined-without taking into account the potential ethical, reputational, practical, and financial costs such actions might incur.
II. LEGAL AND MORAL JUSTIFICATIONS FOR THE INNOCENCE STANDARD
This section discusses the growing power of the Innocence Movement to effect reforms within the criminal justice system, summarizes the most prominent of those reforms, and then explores the impact of the movement on the creation of new ethical standards for prosecutors and defense attorneys.
A. THE INNOCENCE MOVEMENT
The Innocence Standard has no accompanying commentary as of the writing of this Article. Nevertheless, the intent behind the creation of the rule-to rectify miscarriages of justice-seems clear from the text and the American Bar Association's attentiveness to the problem of wrongful convictions. 56 The American Bar Association's focus on this problem reflects a building national consensus that the existence of so many exonerees is the result of significant defects in the criminal justice system that are in need of remedy. 57 Over the last two decades, a sea change has taken place in the 56 See, e.g., ACHIEVING JUSTICE, supra note 17, at 773 (describing the ABA's 2008 decision to pass nine resolutions designed to "better ensure that individuals will not be convicted of crimes they did not commit, and to compensate those who are exonerated"). 57 See generally Jon B. Gould & Richard A. Leo, One Hundred Years Later: Wrongful attention paid by lawyers to the problem of wrongful convictions, which in turn has heightened public awareness of the problem and its horrific consequences. 58 Conservative estimates put the number of people serving time in prison for crimes they did not commit in the tens of thousands. 59 As the number of exonerees has risen, innocence projects and other non-profit organizations devoted to freeing and compensating the wrongfully convicted have also grown in number. 60 In recent years, the Innocence Movement has resulted in "widespread systemic reform," including greater DNA collection and testing, changes to police investigative procedures, rules to prevent prosecutorial misconduct, increased funding for capital defense attorneys, and higher standards for attorneys representing these clients.
61
The Innocence Movement has had a profound impact on the American Bar Association. In 2002, the Chair of the Criminal Justice Section convened an Ad Hoc Innocence Committee to Ensure the Integrity of the Criminal Process. 62 The Ad Hoc Innocence Committee, made up of a crosssection of criminal justice experts including prosecutors, defense attorneys, judges, and law professors, spent three years researching false confessions, eyewitness identification procedures, forensic science, informants, defense counsel practices, prosecution practices, and police investigative techniques.
63
The Ad Hoc Innocence Committee's work resulted in a series of policy recommendations, styled as nine resolutions, which were adopted by the American Bar Association's House of Delegates. 64 The resolutions, aimed at reforming police and prosecutorial procedures, recommended, among other things: videotaping or audiotaping police interviews with suspects, adopting specific procedures to improve the accuracy of line-up and photo array identifications, requiring that crime laboratories and coroner's offices be accredited and follow standardized procedures, refusing to prosecute a case solely on the basis of a jailhouse informant's testimony, increasing compensation for appointed defense counsel to promote "high quality" representation, promoting greater accountability and training for law enforcement officers, and providing more funding and training for prosecutor offices. 65 More broadly, the American Bar Association adopted a resolution on "systemic remedies," which exhorted state and federal governments to "identify and attempt to eliminate the causes of erroneous convictions."
66 One member of the committee suggested that "[a] natural place for jurisdictions to begin to review local laws and procedures is by comparing them to newly adopted ABA Specifically, the amended Rule directs the prosecutor to:
[P]romptly disclose that evidence to an appropriate court or authority, and . . . if the conviction was obtained in the prosecutor's jurisdiction, [to] promptly disclose that evidence to the defendant unless a court authorizes delay, and [to] undertake further investigation, or make reasonable efforts to cause an investigation, to determine whether the defendant was convicted of an offense that the defendant did not commit.
70
If the prosecutor's investigation establishes by "clear and convincing evidence" that the defendant is innocent, "the prosecutor shall seek to remedy the conviction." 71 Finally, in February of 2015, the American Bar Association adopted the prosecutorial version of the Innocence Standard. This new Standard, formally known as Prosecution Function Standard 3-8.3, recommends that prosecutors comply with Rule 3.8(g) and (h) whenever "a prosecutor learns of credible and material information creating a reasonable likelihood that a defendant was wrongfully convicted." 72 The second part of the standard would require the prosecutor to "develop policies and procedures to address such information[] and take actions that are consistent with applicable law, rules, and the duty to pursue justice."
73 While the Standard is technically a new standard of conduct for prosecutors, the obligations it imposes have been in place since the amendment to Rule 3.8 in 2008. 74 Given the American Bar Association's extensive efforts to address the 67 Id. at 787-88. 68 MODEL RULES, supra note 22, R. 3.8(g)-(h). 69 Id. R. 3.8(g). 70 Id. 71 Id. R. 3.8(h). 72 PROSECUTION STANDARDS, supra note 17, § 3-8.3. 73 Id. 74 See MODEL RULES, supra note 22, R. 3.8(g)-(h) (using mandatory, "shall" language to create an affirmative duty).
problem of wrongful convictions, including its revision of Model Rule of Professional Conduct 3.8, it is not surprising that the organization would continue to propose additional innovative reforms. The newly-adopted Innocence Standards for prosecutor and defense attorneys, which followed the passage of the nine resolutions proposed by the Ad Hoc Innocence Committee and the amendment to Rule 3.8, are such reforms. The evergrowing number of exonerees, and the empirical evidence of the depth and breadth of the defects in the criminal justice system that account for their existence, provide compelling reasons to embrace both of these new Standards.
B. THE HOLISTIC MODEL OF REPRESENTATION
The development of the Innocence Standard was influenced by the holistic model of representation, which is a philosophy of criminal defense that has become increasingly popular among more progressive and wellfunded public defender and non-profit criminal defense organizations in the United States. 75 The Innocence Standard's exhortation "to act" on behalf of former clients fits neatly within the framework of holistic criminal defense, which advocates for the "whole client" outside the confines of the pending criminal case, using resources and skill-sets "beyond mere courtroom advocacy."
76 Below, I explain that the holistic model of representation, while undeniably admirable and effective, is impracticable in many instances because it requires resources that many criminal defense attorneys and less-well-funded public defense organizations do not have. As well, it places defense counsel in a role that is outside of her traditional adversarial function and may in some cases be at odds with it. The concomitant obligations placed on defense counsel by the Innocence Standard raise the same concerns.
Practitioners of the holistic model-primarily public defenders and law school clinics, but also some attorneys in private practice-collapse the distinction between "current" and "former" clients. 77 These lawyers, in addition to providing direct litigation services, navigate the collateral consequences of sustaining a criminal conviction, which may include "the loss or denial of public housing and other benefits, ineligibility for employment-related licenses, a change in immigration status, damage to one's reputation in the community, and a myriad of other problems that do not end at legal representation and disposal of the criminal case." 78 During the litigation of the criminal case and long after its conclusion, defense counsel attacks the "root causes" of the client's predicament by helping the client get access to drug treatment, benefits, childcare, psychological counseling, and employment opportunities.
Public defenders, clinical law professors, and other aggressive proponents of the holistic model also urge defense counsel to advocate for proactive and preventative criminal law and policy measures, most importantly by demanding that states provide adequate funding for indigent defense.
79 Pre-indictment, even pre-case, defense counsel are encouraged to be impact litigators involved in the "legislative, policy, and planning decisions that precede the trial."
80 Defense counsel are encouraged to combat the race-and class-based portrayal of clients in the media and to challenge the popular perception of criminal defendants as "guilty anyway" and beyond redemption. groups that may be unlikely allies, and trying to secure a place for the defender voice at the policy-making tables. They engage in direct lobbying on specific criminal justice issues and organize public education campaigns." (footnotes omitted)). 80 The holistic model got a tremendous and unexpected endorsement in 2010, when the United States Supreme Court held that a criminal defense attorney violated the Sixth Amendment's guarantee of effective legal representation by failing to advise his client that he could face deportation by pleading guilty to transporting marijuana. 83 Padilla v. Kentucky was notable for its evisceration of the distinction between direct and collateral consequences. 84 Equally important was its focus on the whole client. Defense counsel was duty-bound to consider and discuss the client's life prospects beyond the criminal case, at least within the context of deportation. 85 The opinion was notable for its sympathetic portrayal of the defendant and its refusal to narrowly define the attorney-client relationship. The Court began its opinion with a lengthy description of the defendant, a Vietnam War veteran who "served . . . with honor" and lived as a lawful permanent resident in the United States for more than forty years. 86 Batting down the argument that the criminal defense attorney's role was limited to advising a client about criminal penalties in the guilty plea context, the Court noted that for many people, removal from the United States was potentially a far harsher penalty than incarceration. 87 The fact that immigration law was a specialty outside of criminal defense counsel's bailiwick was no excuse; given the high stakes of permanent exile, it was incumbent upon counsel to act in clear-cut cases by giving correct legal advice about deportation consequences, and in less clear-cut cases, to advise the client that deportation was, at least, a possibility. 88 Many have agreed with the characterization of the Padilla decision as "the most important right to counsel case since Gideon," 89 with far reaching implications for the criminal defense attorney-client relationship. While this interpretation may be correct, it bears emphasizing that Padilla addressed current counsel's obligations to a current client during the life of the client's criminal case. Padilla endorsed the holistic model of representation within the plea and trial context. But nowhere in the decision did the Supreme Court endorse the major tenet of the holistic model: that the attorney-client relationship is unending and unbounded, with counsel's "imagination and desire to help [as] the only theoretical limits." 90 There are many reasons to embrace the holistic model of representation, which is innovative, rigorous, and often extremely effective. 91 And there is an undeniable attraction in its recasting of defense attorneys-the red-headed stepchildren of the criminal justice system who some dismiss "as sleazy and unethical, one step away from the clients they represent."
92 Under the holistic model, defense counsel is no longer the despised mercenary who signs on to fight for the enemy and departs at war's conclusion to take up another equally repugnant cause. Rather, the defense attorney is a mensch 93 whose mission is to deliver the client, not 88 93 See In Our Words, BE A MENSCH, http://beamensch.com/what-is-a-mensch/in-ourwords/ (defining "Mensch" as "a Yiddish word meaning 'a person of integrity and honor'"; from a righteous government adversary, but from the client's own demons, by providing access to a lifetime's worth of aid: drug treatment, psychological counseling, job training, anger management, government benefits, employment, and even friendship, staying in close touch long after the criminal case is a distant memory. 94 The same might be said for the new Innocence Standard, which has prior defense counsel wearing the proverbial white hat, riding in to the rescue at the eleventh hour-long after her shift is over. The Innocence Standard emphatically rejects the idea of an attorney-client relationship that is bounded by time or similar pedestrian constraints (money, resources, legal training).
At the same time, there are reasons to be cautious of the holistic model, even wary-concerns that apply with equal force when considering the potential complications of the Innocence Standard. The efficacy of the holistic model of representation is premised on partnerships with social workers, judges, prosecutors, religious leaders, and community membersall persons who have different roles in the system and are often opposed to defense counsel's core function. One commentator noted that the organizations that subscribe to the holistic ethos have "turned the image of the knee-jerk liberal defense lawyer on its head and have, in effect, become crime fighters themselves."
95 But defense counsel is emphatically not a "crime fighter;" that job belongs to the prosecution and the police. A defense attorney's legal and ethical obligation is fundamentally different, and often diametrically opposed. 96 someone who "does what is right because it is right towards family, towards strangers, at home and in public"). 94 Ammar & Downey, supra note 78, at 57 (noting that GJP lawyers view themselves as providers of "wraparound" social services and fierce advocates for clients years after the criminal case has concluded). "Once released 'from prison or jail, [ (2000)). GJP dismisses concerns raised by criminal practitioners and experts "that such amorphous boundaries cause problems in the attorneyclient relationship and are beyond the scope of professionalism" as unfounded, stating, "[w]e have found the opposite to be true. More permeable boundaries allow our clients to trust us more and begin to see us as true advocates." Id. at 56. 95 David E. Rovella, The Best Defense . . ., NAT'L L.J., Jan. 31, 2000, at A1; accord Clarke, supra note 79, at 404-05 (stating that holistic defenders "see their role broadly" to include "occasionally initiating projects with police, prosecutors, and corrections officials to address specific problems facing communities."). 96 Then, too, there is the uncomfortable fact that the holistic model is at heart paternalistic. As one commentator wrote, this type of approach "risks condescending clients Of course, the vast majority of criminal cases result in guilty pleas that are the result of brokered agreements between defense counsel and her adversaries. 97 The more collegiality and goodwill that exist between the two sides, the more likely they will cooperate and even collaborate on a favorable outcome for the client. 98 But at the same time, defense counsel must always be ready to take on prosecutors and police, and perhaps just as importantly, to be seen as someone who embraces that challenge.
99 Defense counsel's core mission, and to some degree, political capital, is based upon being an advocate who squares off against the vast resources of the state without flinching. 100 To be sure, practitioners of holistic representation maintain their commitment to the adversarial model. 101 But some critics question whether the holistic model leaves some lawyers unprepared to aggressively litigate on behalf of clients who are despised "even in the communities from which they come," because the lawyers' default mode has become conciliatory and cooperative rather than antagonistic.
102
The critique of the holistic model as potentially contradicting defense severely" by implying that: "Because you are poor, we are not only going to defend you, we are going to fix you." Holland, supra note 82, at 646. Many clients welcome the kind of individualized attention and wraparound services the holistic model provides; others however, may chafe at what they view as intrusiveness and the presumption that the lawyer has the competence to determine not only their best legal interests, but their best "life outcomes" as well. Id. 97 See, e.g., Michelle Alexander, Go to Trial: Crash the Justice System, N.Y. TIMES (Mar. 10, 2012) ("More than 90 percent of criminal cases are never tried before a jury."), http://www.nytimes.com/2012/03/11/opinion/sunday/go-to-trial-crash-the-justice-system. html?_r=0; Rakoff, supra note 59 ("In 2013 . . . more than 97 percent of [federal criminal charges] were resolved through plea bargains, and fewer than 3 percent went to trial."). 98 This section discusses in more detail the ethical dilemmas that the Innocence Standard may pose. First, establishing parity in the responsibilities of prosecutors and defense attorneys incorrectly suggests that they play the same role in the system. Second, requiring defense counsel to act upon the discovery of exculpatory evidence in connection with a former client may violate her duty to a current client. Creating additional obligations to "act" on behalf of former clients may draw scarce resources away from current clients because most defense attorneys are already under-resourced despite facing excessive caseloads.
The two Innocence Standards for prosecutors and defense attorneys, adopted simultaneously, establish an ethical parity regarding the duty to act when newly discovered evidence of innocence surfaces in an old case. While parity has surface appeal, it fails to reflect the fundamentally different nature of these attorneys' respective roles. (The ABA appeared to implicitly recognize this in 2008, when it amended Rule 3.8 but did not create a related rule for defense attorneys.) The Innocence Standard for prosecutors simply restates a duty already imposed by the Constitution and underscores the prosecutor's ethical obligations under Rule 3.8, while providing some additional explication.
103 By contrast, the new Innocence Standard for defense attorneys has no precedent in any existing ethical rule or legal dictate.
There is good reason for this discrepancy: the roles of defense counsel and the prosecutor do not mirror each other. Unlike defense counsel, who represents an individual, the prosecutor represents the public writ large.
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Defense counsel must advocate zealously on behalf of her living, breathing client; the prosecutor directs her zeal toward the abstract pursuit of the administration of justice. 105 Because prosecutors are bound to represent the broader public and to make sure that the system is fair, they "are subject to constraints and responsibilities that don't apply to other lawyers." It should be noted that some scholars have questioned whether the law is settled on whether a prosecutor who receives Brady material post-conviction is constitutionally obligated to disclose it to the defendant. E.g., [He] is the representative not of an ordinary party to a controversy, but of a sovereignty whose obligation to govern impartially is as compelling as its obligation to govern at all; and whose interest, therefore, in a criminal prosecution is not that it shall win a case, but that justice shall be done. As such, he is in a peculiar and very definite sense the servant of the law, the twofold aim of which is that guilt shall not escape or innocence suffer. He may prosecute with earnestness and vigor-indeed, he should do so. But, while he may strike hard blows, he is not at liberty to strike foul ones. It is as much his duty to refrain from improper methods calculated to produce a wrongful conviction as it is to use every legitimate means to bring about a just one.
U.S. 78, 88 (1935).
primary obligation to "serve truth and justice first." 107 Indeed, the prosecutor's obligation "to act" to exonerate a wrongfully convicted person is well-established. 108 Defense counsel, however, has no constitutional or ethical obligation to seek truth and justice; in fact, such an obligation at times would be irreconcilable with defense counsel's core obligations. 109 Of course, defense counsel is an officer of the court and cannot knowingly present false evidence or otherwise perpetrate a fraud. 110 But refraining from plainly dishonest acts is not the same as fulfilling a proactive and continuing duty to ferret out the truth on behalf of a former client.
For defense counsel, the Innocence Standard's mandate to "act" in "some" way on behalf of a former, potentially innocent client is not so easily reconciled with counsel's narrowly prescribed but deeply consequential role in the criminal justice system. And, as explained below, the Standard's action-imperative with respect to former clients may conflict with defense counsel's preexisting constitutional and ethical obligations to current clients. The moral attraction of the Innocence Standard is undeniable. The hard question is whether the Standard is justified, taking full account of the moral, legal, and practical complications.
B. SERVING TWO MASTERS
The language of the Innocence Standard is deceptively simple: "When defense counsel becomes aware of credible and material evidence or law creating a reasonable likelihood that a client or former client was wrongfully convicted or sentenced or was actually innocent, counsel has some duty to act." 111 But what is former counsel to do if the source of "evidence" that "creates [the] reasonable likelihood" comes from a current client who is unwilling to let counsel share the information? This situation 107 Id. at 1323. 108 See, e.g., Imbler v. Pachtman, 424 U.S. 409, 427 n.25 (1976) (stating that prosecutors are "bound by the ethics of [their] office to inform the appropriate authority of after-acquired or other information that casts doubt upon the correctness of the conviction"); MODEL RULES, supra note 22, R. 3.8 (setting forth the prosecutor's duty to disclose exculpatory and mitigating information). 109 See DEFENSE STANDARDS, supra note 17, § 4-1.2(b), (e) (stating that defense counsel's "primary duties" are "to serve as their clients' counselor and advocate with courage and devotion; to ensure that constitutional and other legal rights of their clients are protected; and to render effective, high-quality legal representation with integrity" as a "professional representative" of the accused); see also Gary Goodpaster, On the Theory of American Adversary Criminal Trial, 78 J. CRIM. L. & CRIMINOLOGY 118, 123 n.15 (1987) .
110 DEFENSE STANDARDS, supra note 17, § 4-1.2(b). 111 Id. § 4-9.4(a).
could arise because the current client is the true perpetrator, is related or close to the true perpetrator, or is simply unwilling to be outed as a "snitch." Absent very narrowly-drawn exceptions, the attorney-client privilege protects all private communications, however reasonable or unreasonable the client's motivations for insisting on secrecy. 112 When the duty of confidentiality conflicts with the imperative of the Standard, it would appear to prohibit former counsel from doing what the Standard commands.
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The Innocence Standard does not address the complications facing a trial attorney caught between the warring demands of two clients, the current "confessor" client and the "former" innocent one, each with apparently co-equal claims on her duties of loyalty and zealous representation. 114 To satisfy the demands of the innocent client, she must 112 In the Matter of John Doe Grand Jury Investigation, 562 N.E.2d 69, 70 (Mass. 1990) ("The privilege of insisting that the attorney keep confidential the client's disclosures made to the attorney in his or her professional capacity belongs only to the client, and therefore can be waived only by the client, . . . or, in some instances at least, by the executor or administrator of the client's estate." (citation omitted)). In Swidler & Berlin v. United States, the Supreme Court noted the scant number of exceptions to the attorney-client privilege and expressly declined the government's invitation to create a further exception allowing an attorney to reveal a client's confidences after the client had died, stating: "A 'no harm in one more exception' rationale could contribute to the general erosion of the privilege, without reference to common-law principles or 'reason and experience.'" 524 U.S. 399, 409-10 (1998). Existing exceptions include "the crime-fraud exception [and] the exceptions for claims relating to attorney competence or compensation[.]" Id. at 414 (O'Connor, J., dissenting). Some jurisdictions also provide for an exception where the client tells his attorney of his intent to commit a future crime. See, e.g., John Doe Grand Jury Investigation, 562 N.E.2d at 72 (Nolan, J., dissenting). 113 The conflict arises within the text of the Standard, which mandates that counsel "act" on behalf of a current client and maintain her duty of confidentiality to a former client. See DEFENSE STANDARDS, supra note 17, § 4-9.4(a). 114 See id. Some might argue that this conflict is a straw man, readily resolved by the application of other Standards and the Model Rules. But only one Standard appears directly on point, and it appears to conflict with the Innocence Standard rather than clarify its application. Standard 4-1.7(b) states that "Defense counsel should not permit their professional judgment or obligations regarding the representation of a client to be adversely affected by loyalties or obligations to other, former, or potential clients[.]" Id. § 4-1.7(b). That Standard does not carve out an exception for the Innocence Standard's "duty to act" on behalf of a possibly innocent client "even after counsel's representation is ended." Id. § 4-9.4. Nor does the Innocence Standard carve out an exception for the Conflict of Interest Standard, leaving open the question of which Standard defense counsel should follow when compliance with both is impossible. The Model Rules of Professional Conduct refer obliquely to the possibility of such a conflict but do not resolve it. For example, consider the rule governing a counsel's duties to former clients. MODEL RULES, supra note 22, R. 1.9. Rule 1.9 instructs a lawyer who has formerly represented a client in a matter not to represent betray the confidences of the current client and violate what is one of the oldest and most sacrosanct privileges. 115 To serve the current client, she must abandon the wrongfully convicted person she represented at trial, perpetuating a gross miscarriage of justice and frustrating the truth-finding function of the court. 116 There is nothing in the wording of the proposed Standard to guide the attorney who faces this dilemma.
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This scenario is not as far-fetched as it may seem. 118 The vast majority a subsequent client in a "substantially related matter in which that person's interests are materially adverse to the interests of the former client[.]" Id. R. 1.9(a). Rule 1.9 also states that A lawyer who has formerly represented a client in a matter . . . shall not thereafter: (1) use information relating to the representation to the disadvantage of the former client except as these Rules would permit or require with respect to a client . . . or (2) reveal information relating to the representation except as these Rules would permit or require with respect to a client.
Id. R. 1.9(c). But it is hard to see how Rule 1.9 resolves the counsel's conflict. The counsel is not seeking to use information to the "disadvantage" of the former client but rather to that client's advantage. The latter part of the rule forbids disclosure of information relating to the former representation except as permitted by the Rules, Id., and the Proposed Standard explicitly grants that permission. DEFENSE STANDARDS, supra note 17, § 4-9.4. The problem is not disadvantageous disclosure to the former client, it is disclosure that advantages the former client to the disadvantage of the current one. Rule 1.16 states that "a lawyer shall not represent a client or, where representation has commenced, shall withdraw from the representation of a client if: [] the representation will result in violation of the rules of professional conduct or other law." MODEL RULES, supra note 22, R. 1.16(a)(1). The Rule also provides that withdrawal from the representation of a current client is permissible if there will be no "material adverse effect on the interests of the client" or "other good cause for withdrawal exists." Id. R. 1.16(b). It is conceivable that defense counsel could seek to terminate her relationship with her current client to fulfill her innocence-obligations to her former client on the grounds that failing to do so would violate the Innocence Standard or under the catchall "other good cause." But it is difficult to see how withdrawal would make any difference. It would not vitiate the duty of confidentiality that protects the information that has already been exchanged between the lawyer and the client whom she seeks leave to withdraw from representing. 115 Upjohn Co. v. United States, 449 U.S. 383, 389 (1981) . 116 See, e.g., Swidler & Berlin, 524 U.S. at 413-14 (O'Connor, J., dissenting) (arguing that refusing to provide an exception to protect the interests of an innocent defendant "may distort the record, mislead the factfinder, and undermine the central truth-seeking function of the courts"); State v. Macumber, 544 P.2d 1084, 1088 (Ariz. 1976) (in banc) (arguing that the privilege should give way where it frustrates the constitutional right of the accused to present a defense to a criminal charge and compel the attendance of witnesses to provide relevant testimony) (Holohan, J., specially concurring).
117 DEFENSE STANDARDS, supra note 17, § 4-9.4(a). 118 See, e.g., United States v. Agosto, 675 F.2d 965, 969-74 (8th Cir. 1982). As described by Susan Voss, "Agosto involved an appeal of the disqualification of three attorneys who had separately represented three of the numerous codefendants in the case. One defense attorney had previously represented six grand jury witnesses, one codefendant of criminal defendants are indigent and represented by court-appointed counsel, usually a lawyer from the public defender's office. 119 Public defender offices operate like law firms, so that a client of one defender is a client of the entire office. 120 A lawyer in a public defender's office, therefore, carries a list of former clients containing every individual that other public defenders in her office-past or present-have ever represented.
121 Even in relatively small public defender offices in rural areas, this translates into thousands of people.
122
Additionally, many public defender offices see the same types of cases over and over again. For example, in jurisdictions encompassing poor urban neighborhoods, many of the defendants may be charged with shootings associated with the same rival gangs; in jurisdictions encompassing more rural areas, a large number of clients may be involved in the manufacture, distribution, and use of drugs, such as methamphetamine. 123 The repeat and interconnected nature of the offenses suggest that the chances are not insignificant that defense counsel will represent a client who reveals information that tends to exonerate a past client of her office.
While a public defender office will declare a conflict of interest in cases that implicate the interest of any past or present client, 124 the office may not know of the conflict of interest until the representation of the current client is underway. 125 At that point, the duty of confidentiality has attached, silencing defense counsel at exactly the point when the Innocence Standard demands that she speak out.
126 Declaring a conflict of interest and ceasing to represent the current client in order to act on behalf of the former client is explicitly precluded by the Conflict of Interest Standard 4-1.7, which provides: "[d]efense counsel should not permit their professional judgment or obligations regarding the representation of a client to be adversely affected by loyalties or obligations to other, former, or potential clients." 19 (1996) (arguing public defenders should not handle cases that would require them to attack these former clients through crossexamination or other means if they possess material information acquired from their personal representation of former clients or from the representation by the public defender office). 125 See Wheat v. United States, 486 U.S. 153, 162-63 (1988) (stating that conflicts of interest are "notoriously hard [for defense counsel] to predict" in the pretrial stage of the proceedings); Brown, supra note 124, at 6 ("Usually, the conflict is clear in a joint representation case, but problems may arise where the issue is more nebulous, such as in cases where victims and witnesses are former or current clients of the same public defender office representing the accused."). 126 See MODEL RULES, supra note 22, R. 1.6. 127 DEFENSE STANDARDS, supra note 17, § 4-1.7(b). Normally, conflicts of interest for public defenders fall into one of four categories: (1) joint representation of co-defendants; (2) challenges by the client to the attorney's effectiveness; (3) cases in which a victim or client's innocence also points to counsel's incompetence. That is, what if the new, potentially exonerating information could and should have been discovered by defense counsel by the time of trial? Imagine a scenario in which a public defender, overwhelmed by a crushing caseload and facing back-to-back trials, neglects to interview an alibi witness for a client. Because defense counsel has not had the time or resources to undertake a thorough pretrial investigation of the case, counsel is unaware of the crucial nature of the testimony the witness would provide. The witness, perhaps someone with his own criminal record, is reluctant to get involved and makes no attempt to contact defense counsel at the time. Following the client's conviction and sentencing, the alibi witness, now consciencestricken, comes forward with an account of the defendant's whereabouts at the time of the offense and documentary proof (a cell phone video, a credit card receipt, a time-stamped parking ticket) establishing that the client was elsewhere when the crime occurred.
The failure to interview such a crucial and exonerating witness would appear on its face to be deficient performance. 134 Given the strength of the evidence-its corroboration by documentation-it also appears that defense counsel's failure to present it at trial prejudiced the defendant because, had the jury heard the alibi evidence, there is a "reasonable probability that . . . the result of the proceeding would have been different." 135 It is comforting to believe that any defense counsel would "act" immediately upon receipt of this information in all of the ways contemplated by the Innocence Standard. In such a clear-cut case, the author believes most probably would, even without the Standard to prod them.
But the consequences of admitting ineffectiveness can be profoundly damaging. If a court were to determine that this deficient performance prejudiced the former client, defense counsel's professional reputation would suffer greatly. 136 Many state disciplinary authorities can impose 134 See, e.g., Lord v. Wood, 184 F.3d 1083, 1094-96 (9th Cir. 1999) (stating that the failure by defense counsel to interview witnesses who could have demonstrated the defendant's factual innocence constitutes deficient performance). 135 See Strickland v. Washington, 466 U.S. 668, 694 (1984) (holding that, in order to establish prejudice from ineffectiveness of counsel, a defendant must show reasonable probability that a proceeding would have been different absent "counsel's unprofessional errors"). 136 Many published opinions concluding that a defendant suffered from ineffective assistance of counsel refer to defense counsel by name. To cite just one example, Los Angeles-based criminal defense attorney Ted Yamamoto was found to have provided ineffective assistance of counsel by the Ninth Circuit Court of Appeals in a 2002 decision, which used his name more than seventy times. Avila v. Galaza, 297 F.3d 911, 919-21 (9th sanctions on an attorney for providing ineffective assistance of counsel, ranging from a reprimand to a suspension of the license to practice law. 137 With these stakes in mind, some criminal defense attorneys might balk at complying with the Innocence Standard, downplaying the significance of the new evidence or questioning its legitimacy, knowing that "a finding that the lawyer has been ineffective can cause the lawyer damage, including casting a shadow on the lawyer's reputation, undermining the lawyer's future earning potential, and exposing the lawyer to possible professional discipline or a claim for legal malpractice." 138 The impulse to dismiss or minimize the new evidence may not be entirely conscious. A wealth of behavioral economics research demonstrates that lawyers-like other professionals-are prone to bias when self-interest is at stake, "unconsciously focusing on evidence that supports a preordained conclusion and discounting evidence that does not fit." 139 If a few facts in the above-stated hypothetical were to change, making the newly discovered evidence less compelling, counsel's natural proclivity to "search[] for arguments that will support an already-made judgment" 140 might grow stronger, causing the likelihood that defense counsel will "act" to fall accordingly. What if, for example, the witness provided no documentation or other evidence to support the alibi? What if the witness is a parent, sibling, or spouse? Or what if the witness, while personally unattached to the client, has a significant criminal record that would be used by a prosecutor to impeach his credibility?
Under these factual scenarios, many lawyers might determine that the evidence does not meet the Innocence Standard's "credible and material" threshold, and therefore disregard it. While some might argue that disregarding such evidence is the right choice, because it spares defense counsel from chasing frivolous claims, others would conclude such evidence is "credible and material." 141 Prosecutors, who have been bound to follow the Brady rule for more than fifty years, have a wealth of training and experience in applying the materiality standard in the context of investigating and disclosing information that may be exculpatory.
142 By contrast, many defense counsel have no training or experience in applying the materiality standard. 143 That lack of training and experience, combined with a bias toward self-protection, suggests that defense counsel may err on the side of inaction.
As on their ethical responsibility under the Innocence Standard so that they need not fear significant damage to their professional reputation or license to practice law.
D. RESOURCES
Indigent criminal defense in this country is in crisis, and has been for decades. 144 Indigent defendants make up the vast majority of criminal cases, 145 meaning that their legal representatives are public defenders or private practitioners paid by the court, usually under a contract with a strict fee cap. 146 In many states, the cap is set so low that it precludes anything but the most minimal representation. 147 Given lack of funding at both the state and federal level, many defender offices suffer from budget cuts and layoffs, and contract attorney fees have not risen to adjust for the cost of living or inflation. 148 The longstanding problem is no secret. In December of 2004, the American Bar Association's Standing Committee on Legal Aid and Indigent Defendants published a groundbreaking, comprehensive study of the legal representation in this area, entitled Gideon's Broken Promise: America's Continuing Quest for Equal Justice-written to coincide with the fortieth anniversary of the Supreme Court's landmark decision establishing the right to counsel in Gideon v. Wainwright. 149 As the name of the report suggests, the authors came to "the disturbing conclusion that thousands of persons are processed through America's courts every year [] with . . . a lawyer who does not have the time, resources, or in some cases the inclination to provide effective representation." 150 Gideon's Broken Promise attributed the breakdown in representation to a number of factors, including "shamefully inadequate" funding of public defender organizations and appointed counsel contract services. 151 The lack of funding left these lawyers underpaid, without the money for experts or investigators and without the number of coworkers necessary to carry a reasonable caseload. 152 The report is a stunning indictment: "Taken as whole, glaring deficiencies in indigent defense services result in a fundamentally unfair criminal justice system that constantly risks convicting persons who are genuinely innocent of the charges lodged against them." 153 The risk is not hypothetical, it is an empirical fact. 154 Many wrongful conviction cases share a chilling similarity: the clients were represented by attorneys who were unable, often because they lacked the resources, to be anything other than constitutionally inadequate. 155 Although the authors of Gideon's Broken Promise conceded that the conviction of the innocent was not solely the result of ineffective assistance of counsel, they nonetheless concluded that criminal defense attorneys who received good training and sufficient resources were crucial to preventing these kinds of injustices. 156 [Vol. 106
The fiftieth anniversary of Gideon has passed and not much has changed. Indeed, it is arguable that the problems afflicting the delivery of indigent defense services are, if anything, more dire. 157 The Great Recession of 2008, combined with sequestration-the across-the-board slashing of the federal budget-have deepened state and county budget cuts while creating a new crisis. In 2013, the federal public defender system was forced to lay off attorneys and staff and take other draconian belt-tightening measures after its funding was cut by fifty-one million dollars. 158 In light of this harsh reality, does it make sense to add a new and potentially time-consuming client base to defense counsel's already overloaded plate? Of course, this client base consists of former clients, and, in some cases, the belated nature of the newly discovered evidence pointing to their innocence may be counsel's fault. But is it reasonable to expect that prior counsel-blameworthy or not-has the resources and ability to navigate the thicket of federal filing deadlines, exhaustion requirements, and other procedural bars imposed by AEDPA? 159 And while it is possible that defense counsel can fulfill her obligations under the Standard through more limited actions, there are cases in which a great deal of effort will be required. For example, perhaps counsel believes she can discharge her duties under the Innocence Standard by calling the prosecutor and relaying the information. But what if the prosecutor responds by demanding further proof before taking action? A defense attorney who truly believes in a former client's innocence or wrongful conviction may feel compelled, under the Innocence Standard, to interview witnesses, draft pleadings, and take other significant actions because the stakes are so high and there is no one else to do it. Thus, even a single step can commit counsel to the long mile of re-investigation and re-litigation. 160 These expectations may be unreasonable for defense counsel who are overworked and under-resourced. 161 So what changes can be made to the Innocence Standard to make its overarching goal of exonerating the wrongfully convicted more likely to succeed? This question, and other proposed reforms to the Innocence Standard, are addressed in Part IV.
IV. PROPOSED REVISIONS TO THE INNOCENCE STANDARD
In light of the legal, ethical, and practical concerns identified above, I propose specific changes to the text of the Innocence Standard and suggest that Standard drafters include commentary that explains how defense counsel can fulfill her obligations. The commentary must also state clearly that it is not unethical to not take all of the steps called for by the Standard if doing so would interfere with counsel's primary obligation to zealously represent her current clients. Interference could occur if the "duty to act" on behalf of a former client would violate counsel's duty of confidentiality to a current client. Interference could also occur if the action called for, particularly in the context of advising the former client of federal filing deadlines and other AEDPA-related issues, would be so labor intensive as to make it impossible for already overburdened counsel to provide adequate representation to current clients. To address the latter problem, I propose that the ABA develop a robust online training program and sample materials that defense counsel can access and adapt to the particular facts and circumstances of her case.
A. MODIFICATIONS TO THE LANGUAGE OF THE INNOCENCE STANDARD
In this section, I propose edits to the Innocence Standard. The first part of the Standard states that defense counsel "has" some duty to act when she becomes aware of material and credible evidence suggesting that a former client was wrongfully convicted. I would replace "has some duty to act" 162 with "may have some duty to act," to make it clear that counsel is not per se unethical if she does not act for justifiable reasons. The Standard should be amended to make clear that the duty of confidentiality always trumps the duty to act.
The Standard should also explicitly define the terms "credible" and "material" so that counsel has some guidance when applying these modifiers to the newly discovered evidence. Adopting the definition of material used by the Supreme Court in the context of the prosecutor's disclosure obligations under the Brady v. Maryland line of cases seems most appropriate. 163 Under that definition, evidence is material for purposes of mandatory disclosure "if 'there is a reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding would have been different. '" 164 Credible equates to believable, 165 but believable to whom? It is important not to have credibility filtered through the lens of counsel's already-formed opinions about an old case. Therefore, the Standard should define credible as worthy of belief when viewed from an objective factfinder's perspective.
In my revision, the first paragraph of the Standard would read as follows, with the revisions in italics:
(a) When defense counsel becomes aware of credible and material evidence or law creating a reasonable likelihood that a client or former client was wrongfully convicted or sentenced or was actually innocent, counsel may have some duty to act. 
B. PROPOSED COMMENTARY
In this section, I suggest language for the commentary to the Innocence Standard, which has yet to be written. The commentary should squarely address the remaining ethical issues the Standard puts into play: the possibility that disclosure could result in allegations of ineffective assistance of counsel, and the likelihood that attorneys will lack the knowledge to advise former clients about the complexities of complying with federal habeas corpus filing deadlines under AEDPA. The commentary should clearly state that it is the obligation of state and federal governments to properly fund the training and hiring of additional lawyers necessary for indigent defense organizations to carry out the Standard's obligations.
With respect to the ineffective assistance of counsel issue, it is appropriate for the commentary to advise state bar commissions to provide disciplinary immunity in cases in which defense counsel's duty to act on behalf of a former client also reveals her own failures of advocacy in the first instance. It would be counter-productive to punish defense counsel for falling on her sword to help a former client. Providing immunity will encourage more defense counsel to act on behalf of former clients, thus furthering the purpose of the Standard.
There is no cure for the reputational injury that defense counsel will suffer if a court makes a finding of ineffectiveness. Still, eliminating the threat of suspension or disbarment will ensure that defense counsel can continue to practice law. And even if the finding is only a reprimand, it prevents defense counsel from sustaining yet another reputational blow. My proposed commentary to address this issue reads as follows:
If the material and credible evidence or law tending to show actual innocence of a client or former client, or the unlawfulness of such former client's conviction or sentence, was not previously discovered as the result of the fault or partial fault of former counsel, former counsel should reveal that fact in the course of the action he or she takes. Any potential disciplinary authority, including the state bar or any court having any involvement in the matter, should be aware of former counsel's prompt disclosure and should immunize former counsel from discipline. Other remedial measures should also be considered, such as removing counsel's name and identifying information from public documents associated with the case.
Another proposed aspect of the commentary would squarely address the Standard's imperative that prior counsel determine all applicable deadlines involving the use of the newly discovered evidence, including federal filing deadlines, to ensure that the client's rights are preserved. As explained in Part I.C, this undertaking is complicated and labor-intensive. The commentary should, therefore, enumerate the applicable deadlines under AEDPA and explain how to calculate the correct date that the statute of limitations expires through providing one simple example. The commentary should explain how, acting pro se, the client can: (1) file a shell petition to meet the deadline that includes the claims that have already been decided by the state courts as well as the unexhausted innocence/wrongful conviction claim; (2) seek a stay-and-abey order from the federal court to exhaust the newly discovered claim of innocence/wrongful conviction in the state court; and (3) write a motion seeking the appointment of counsel.
Competently explaining each of these steps to a former client requires that counsel familiarize herself with the law governing these issues. As explained in Part I.C, most criminal defense attorneys, particularly state court practitioners, will have no familiarity with AEDPA and will require training and other assistance in getting up to speed. 166 The American Bar Association should play an active role in counsel's continuing legal education in this area by providing publicly accessible webinars that discuss the law of federal habeas corpus and also provide training in translating this dense doctrine into language that pro se former clients can grasp. Crucial to this task is providing defense counsel with sample materials, which she can adapt to the specific facts of her former client's case. The materials should include an advisory letter to the former client, a sample shell petition, a sample stay-and-abey motion, and a sample motion to appoint counsel. The American Bar Association is particularly well-suited to the task of providing this training and these materials. Furthermore, doing so is entirely consistent with the ABA Division of Government and Public Sector Lawyers' mission, which is to "[s]erve as a national leader in rededicating adherence-within our profession and within all the Nation's justice systems-to the highest standards of professional conduct and competence, fairness, social justice, diligence and civility." 167 By proposing these revisions and additions, I do not mean to suggest that the issues raised by the creation of an Innocence Standard for defense attorneys will cease to exist. I remain troubled by the specter of parity and by the potential for counsel's primary obligation-zealously defending her current client-to be burdened or diluted by a new obligation that reinstates a former attorney-client relationship. Troubling, too, is the hard reality that state and federal governments fund indigent defense services with great reluctance. Asking for additional monies may well result in a flat denial, so that defense counsel is confronted with a new obligation but no means to carry it out. It is incumbent upon the ABA to provide nationwide training for these lawyers and to forcefully advocate for additional resources.
On the other hand, the Innocence Standard has the potential to play an important role in ensuring that our criminal justice system does not put innocent people in prison. It also bears emphasizing that the Defense Function Standards promulgated by the American Bar Association are aspirational, not mandatory. The ABA is clearly right to insist that defense attorneys do their part to end wrongful convictions. Because the Standard encourages and inspires them to do so, it is a noteworthy and potentially positive development in the cannon of defense ethics.
CONCLUSION
The very existence of the American Bar Association's new Innocence Standard symbolizes the distance traveled by the legal profession in recognizing and responding to the terrible problem of wrongful convictions in the United States. But the Standard does not speak to the broader implications of its imperative. The forthright, simple language suggests that there is nothing controversial or even contradictory about the imposition of an affirmative duty to act upon a trial attorney after the representation is ended. Yet it is both of these things. As written, the Innocence Standard suggests that defense counsel has an obligation to seek the truth when that is not and can never be her role. The absence of immunity or favorable treatment for former counsel who are at fault for the belated discovery of the new evidence will inhibit some from coming forward. And without the development of resources such as draft letters, pleadings, and CLE
